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THE LAW OF LIBEL. 


(We do not remember to have met with anything upon this subject, which more entirely 
meets our own views, than the following article from the New York Tribune. Ep.] 


Amone all the efforts and expedients of the last dozen years 
for a legal and judicial reform, there has been one strangely 
overlooked, or neglected, which seems to us more hopeful and 
practical than any other ; namely, the infusion of a small quantum 
of common sense into the heads of our judges. In the absence 
of this, new codes will in a short time be turned wrong side out, 
and bewitched, until they shall be found just as absurd and 
incomprehensible as the old ones; with the help of this, the 
anomalies and absurdities of darker ages might be gradually 
melted away, even without the help of special enactments. 
What might not our state afford to give, to have our supreme 
bench for a time irradiated by a little homely common sense? 

Mr. William W. Campbell is a gentleman whom we personally 
respect, and who, off the bench, has—except in once consenting 
to be a Native American candidate for. Congress— evinced 
liberality of sentiment as well as fair ability. Had he come 
into our office some day about the first of December last, and 
asked us what news was stirring, and we had told him in reply 
that Professor Webster, of Cambridge, had just been arrested 
and committed on a charge of murdering Dr. George Parkman, 
we are perfectly certain that, as a man, he would not have 
suspected us of libeling or slandering Professor Webster by 
stating that fact. If he were coming down from court some day, 
and we should ask him what was going on before him, we are 
confident he would not suspect himself of being a libeler, should 
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he civilly reply that Mr. A., or Mr. B., was on trial for, or under 
an indictment charging him with, forgery. Nor did it ever occur 
to him, as a man, we are entirely confident, that the Courier and 
Enquirer was morally guilty of libeling any body, when it chron- 
icled the fact that Peter Wiggle had been committed on a charge 
of larceny, and Jerry Stoker on an affidavit charging him with 
assault and battery. But let him be seated on the bench, and 
his ears filled with what this pompous tory ruled in Stiles v. 
Nokes, and that solemn ass decided in Doggle v. Noggle, and he 
forgets his common sense entirely, and falls to twaddling about 
privilege and protection, and the rights of this class, and the 
duties of that, and the consequences of deciding this way or the 
other, as if he were called on to enact the part of Rhadamanthus, 
and probe the consciences and discern the motives of all mankind. 
What he has to do in his vocation would seem rather to determine 
whether A. B., defendant in the suit before him, has wronged C. 
D., the plaintiff; and, if so, to what extent. In the case on which 
he was commenting, J. Watson Webb, defendant, had published 
in his newspaper an account of a preliminary judicial proceeding, 
wherein George ‘IT’. Stanley was inculpated. Stanley sued, per 
William Mulock, attorney, for libel; and Webb pleaded, in 
defense, that the alledged libel was an essentially true, fair, and 
correct account of the judicial proceedings in question. To this 
defendant demurs, as no proper answer to his complaint; and 
Judge Campbell sustains that demurrer in a column of condensed 
British jurisprudence, closing with the following delectable 
specimen of judicial logic and modesty : 


“Tt is not to be denied that occasionally the publication of 
such proceedings is productive of good, and promotes the ends of 
justice. 

“But, in such cases, the publisher must find his justification, 
not in privilege, but in the truth of the charges. The necessity 
of the salutary rule is further evident from the fact that, of these 
complaints, a large portion are never prosecuted even to trial, 
much less to conviction. It would be difficult to point out a 
complete remedy for the evil which exists with us, as in England. 
The law which we consider as well settled, and which we repeat 
and lay down in this case, that the publication of such preliminary 
ex parte proceedings is unauthorized and not privileged, if observed 
and enforced, would do something. A sound public opinion would 
do more —an opinion which should encourage that homely doc- 
trine of diligent attention to one’s own affairs, and of thinking no 
evil of others except as a knowledge of such evil is forced upon 
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us by business or by duty —an opinion which frowns upon those 
who pander to, and nourish with daily food, that morbid curiosity 
which finds its aliment in the frailties and vices of our race. 

“ Demurrer overruled, with costs.” : 


“The truth of the charges,’ says this learned judge. What 
charges? Whose? The ministers of justice have charged the 
alledged culprit with crime; and, if they see fit to convict each 
other of libel therefor, it is none of our business. But the editor 

-has charged nothing of the kind. He has stated simply that Mr. 
Stanley was arrested on such a charge, and that such and such 
proceedings were had thereupon ; and, if he has truly and fairly 
reported these proceedings, he is innocent of all blame in the eye 
of Eternal Justice, and according to the plain purport of the 
Constitution of New York—art. i, sec. 8—and of all law, except 
some manufactured by British judges to subserve the ends of 
aristocratic tyranny and corruption. 

The pharisees of old made void the law through ‘tradition ; the 
judges of our day do the same. Even the much execrated 
sedition law of old John Adams’s time provided that a man might 
defame and heap odium on the President and Co., if he only told 
the truth. No matter how palpable the malignant, vindictive 
impulse, let the accused but prove that what he said of the 
highest dignitary in the land was true, and he left the court 
unscathed. Yet here is Judge Campbell, in this year of light, 
13850, warping and twisting the law so as to prohibit and punish 
a true and just publication of proceedings had in open court, unless 
the editor can prove, not that what he said was correct, but that 
what the ministers of justice have done was warranted by actual 
guilt on the part of the men they have sent to prison, or held to 
bail—a latitude of underwriting which the boldest and frankest 
editor, even under a more liberal and rational administration of 
the law, might very well demur to. 

The Judge’s talk of what is “unauthorized” and “not priv- 
ileged,” is utterly wide of the question. We are “ authorized” 
by the Constitution to publish the truth; and that we do when we 
state that John Jones was arrested and committed yesterday on 
such or such a charge. We don’t require any “privilege” at 
his honor’s hands in a case of that kind. Should we be misled, 
and publish as true that which never took place, then we plead 
our position and its duties to rebut the presumption of malice— 
nothing beyond that. If Peter Nokes should go about telling 
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everybody that his late crony, John Stodger, had just been sent 
to state prison as a chicken thief, when nothing of the sort had 
ever occurred, the law would rightly presume his story a libel, 
impelled by personal malice, and deal with him accordingly. 
But if three lines were to creep into a newspaper, affirming that 
J. Stodger had been convicted of chicken stealing, and sent to 
the island therefor, and the editor should be able to show that he 
was not in New York at the time, and hadn’t the honor of 
knowing Mr. Stodger from a side of soleleather, then we insist 
that the presumption of malice which did lie against Mr. Nokes, 
would not lie against the editor; and that he ought to be dealt 
with accordingly—made to pay Mr. Stodger the amount of 
actual damage sustained by that personage in consequence of 
the blunder, but not convicted of malicious libel, nor mulcted in 
what are called exemplary damages. As the distinction here 
insisted on is founded in simple common sense, and not—so far 
as we know or care —in anything propounded by Coke, or Eldon, 
we do not know that a New York judge can comprehend it; but 
we are very sure an average schoolboy can do so. The identical 
principle we contend for is abundantly recognized in Starkie on 
Slander, with ample citations from the most eminent British 
jurists. True, it is not applied by them to editors, but to masters 
giving characters of servants, and to many other classes. The 
essential question is this, “ Were the relations of the parties, the 
vocation or position of the alledged libeler, such as to forbid the 
implication of malice?” If they were, it is not to be presumed, 
but must be proved. We ask no more than that. 

As to the depraving influences of publishing accounts of men 
being committed on charges of forgery, burglary, etc., we think 
there are two sides to that story. We know a class of men who 
are brought in frequent collision with criminals—who have a 
great deal to do with them—and yet don’t seem to be much 
greater rogues than mankind in general. If mental qualities 
were easily transferred, this class ought to be made shrewder by 
its contact with clever roguery ; but they don’t seem to improve 
much in that respect. Telling editors to mind their own business, 
and not publish so much news of what is going on in the courts, 
etc., seems anything but indicative of remarkable sagacity. 

By the way: we were cast yesterday for a verdict of six cents 
in a libel suit, where this opinion of Judge Campbell seemed the 
main reliance of our adversary’s counsel. It does not appear to 
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have overwhelmed the jury, though why under the sun we should 
pay the plaintiff six cents, or one cent, passes our comprehension. 
It ought to be impossible to find lawyers to bring suits in such 
cases, but unhappily it isn’t; and we must endeavor, by the help 
of friends, to raise the funds requisite to pay the verdict. To the 
judge and jury in the case, as well as to our excellent counsel, 
we tender our hearty acknowledgments. 
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SUPREME COURT OF NEW YORK. IN EQUITY. 


Garret Post and wife v. Wituiam Miner et al. 





[FROM THE AMERICAN LAW JOUR.] 


DOWER—DEVISE IN LIEU OF. 


1. A widow to whom is devised an estate in fee, to be defeated upon the contingency of 
future marriage, in which case she is to have a third part of the real and personal 
property, and she afterward married. Claimed, that the devise is not in lieu of dower, 
and that she may hold the bequest and devise, and be endowed of one third of the 
residue, and even full dower for the whole real estate. Held, that the dower was 
merged in the life estate devised; and the widow not having, within the time and 
according to the manner directed by the statute, expressed her dissent, she is deemed to 
have elected to take under the devise of the will. 

George Rathbun, for plaintiff. John P. Hulbert and Stephen 
A. Goodwin, for defendants. 

The opinion of the court contains a sufficient statement of the 
facts of the case. 

Maynard, J.—Plaintiffs, in right of the wife, claim in fee one 
third part of the real estate of Daniel Miller, deceased, her 
former husband, as devisee under his will. Also, a right of 
dower in the land of the deceased; claiming that the devise 
ought not to be construed to be in lieu of dower. The clause in 
the will, upon which the question is raised, is as follows: “ After 
paying all my debts, I give and bequeath unto my beloved wife, 
Calista Lovina, the use and avails of all my property, personal 
and real, of every name and nature, so long as she remains my 
widow; and further, she shall have the privilege of making a 
small gift of my personal property to Worna Walker, or any 
other worthy person she chooses; and further, if, in case of 
sickness or other calamities, the interest of my estate should not 
be sufficient for her support, then my executors shall allow her 
so much of the principal as shall be necessary for her comfort 
and happiness; and further, in case she, my wife, shall desire to 
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change her residence, and a good opportunity should offer itself 
for the sale of my estate, then my executors are hereby empow- 
ered to sell my estate, and invest it in other real estate where my 
said wife shall desire, or loan the amount out at lawful interest, 
taking bonds and mortgages on real estate for security; and 
further, my sister, Mary Ann Miller, shall have the “privilege, if 
my said wife so desires, of making my house, or the house of my 
wife, her home, without cost or charge to her, so long as my 
wife, Calista Lovina, remains a widow; and further, in case she, 
my wife, should again marry, then there is to be a division of all 
my property made, of all my property, personal and real, and 
one third of all is to be given to her, my wife Calista Lovina, and 
and the remaining two thirds is to be equally divided between 
William, John, Peter, Samuel, Elijah, and Adam, and my two 
sisters, Mary Ann and Sally Ann, or their heirs; and further, in 
case my wife, Calista Lovina, should not marry, then the property, 
or what shall remain at her decease, shall then be divided among 
my brothers and sisters, or their heirs.” 

The widow, after more than a year from the decease of the 
testator, her first husband, intermarried with the plaintiff, Post, 
without taking any steps to elect to take her dower instead of the 
bequest and devise contained in the will; and it is now argued in 
her behalf that the bequest and devise is not in lieu of dower, 
and consequently that it is not necessary for her to make an 
election; and that she is entitled to the one third devised to her 
in fee in the latter clause of the will and dower, also in the 
residue, and even full dower for the whole real estate, that is, two 
thirds of the residue for dower. 

The estate devised to the wife, by the first clause of the will, is 
an estate for life; for the contingency which was to determine the 
estate might not have happened during her life, and such estates 
are deemed freehold estates while they subsist. (2 Bl. Com., 120; 
4 Kent Com., 26.) It being an estate for her life in all the real 
estate of the testator, it embraced and absorbed the whole estate, 
and the right of dower became necessarily merged in it; it is, 
therefore, a devise in lieu of dower by necessary implication. 
The widow not having within the time, and according to the 
manner directed by the statute, expressed her dissent, she is 
deemed to have elected to take under this clause of the will in 
lieu of her dower. Whether the same result would have followed, 
had the estate given been a term of years, it is not necessary 
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here to decide. The contingency upon which the wife should 
acquire an estate in fee in one third part of the testator’s real 
estate having happened, there must be a decree settling the 
rights of the parties accordingly, and for the appointment of 
commissioners to make partition; or, if either of the parties 
desire it, a referee must be appointed to ascertain whether a 
partition or a sale should be made. 
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OTTOWA COMMON PLEAS. MAY TERM, 1850. 


Serceant N. Wiicox v. James H. Macrunper. 





[REPORTED BY 8. N. WILCOX.] 


ELECTION—HOW MANY JUDGES NECESSARY—QUALIFICATIONS. 


This case was submitted to the court upon the following 
agreed facts, to wit: 

1. That at the annual election held October 9th, A. D. 1849, in 
Ottowa county, the parties in this case were opposing candidates 
for the office of prosecuting attorney — that, at said election, one 
Alfried Pierson was a legal trustee of Carroll township, in said 
county, and was, at the same election, supported by the democrats 
for, and elected to, the office of county commissioner. 

2. That said Pierson—the electors present, at the time and 
place of holding said election, failing to choose a person to sit as 
one of the judges of said election in his place—sat as one of 
the judges of said election, assisted in receiving and counting the 
votes, and returned the pollbook to the clerk’s office as said 
judge. 

It was agreed, also, that Pierson would be elected county com- 
missioner, if the votes of said Carroll township were not counted, 
and in that case said Wilcox would be elected prosecuting 
attorney. The principal errors assigned were — 

1. That the justices and deputy clerk erred in receiving the 
pollbook from Carroll township, as a legal pollbook, and counting 
the votes therein; because it was not returned to the clerk’s 
office by a legal judge of said election. 

2. That said pollbook was illegal and void, because the election 
in said township was held before only two legal judges, when the 
law requires three. 

J. L. Greene, Esq., for the contestor, contended that Swan’s 














506 Wilcox v. Magruder. 


Statutes, pages 950 and 957, required three trustees to be elected 
in each township; and when the election law, Swan’s Stat., page 
306, sec. 6, required the trustees of the several townships to serve 
as judges in all elections under that act, it meant ail three of the 
trustees, not two of them. Section 7, same page, says, “That, if 
either of the trustees, etc., shall fail to attend at the time and 
place of holding elections, or if either of them should be a candidate, 
then it shall be the duty of the electors present to choose, viva voce; 
suitable persons (as the case may require), having the qualifications 
of electors, to act as judges, or clerk (as the case may be), of the 
election; and previous to any votes being received, each judge 
and clerk, not being a trustee or clerk of the township, shall take 
an oath or affirmation,” etc. That the judges of elections were 
created, governed, and qualified solely by statute law, and they 
had no powers, duties, or qualifications except those expressly 
conferred upon them by statute. That when the law said, “If 
either of them (the trustees) be absent, or a candidate, others should 
be chosen to act as judges in their places,” etc., it meant that, if 
one trustee was a candidate, his place should be supplied, if two 
were candidates, or absent, their places should be supplied, and 
the person or persons thus chosen, sworn or affirmed as the law 
directs, previous to any votes being received. That “either” 
meant one or the other, or one, or more than one. If there were 
two vacancies, by reason of the absence of two trustees, or their 
being candidates, and their places not filled according to this 
act, no one would pretend that the remaining one could legally 
receive votes as a board of election; and yet the act as plainly 
and positively requires the vacancy of one to be filled, as it does 
those of two; for it directs both vacancies to be supplied in 
precisely the same words. Nor does it declare the consequences 
of a neglect, or omission, in the one case, different from those in 
the other. If a candidate was permitted to sit as a judge of an 
election when he is such candidate, he was a judge in his own 
case; being personally interested in the result, and that interest 
was communicated to, and felt by, every candidate at that election. 
If the interested judge was a democrat, every democratic vote he 
could get in, by his decisions or his qualifications, was one vote 
gained, not only for himself, but for every democratic candidate 
on the ticket with him. So, if he could exclude a whig vote, not 
only he, but all the other democratic candidates, gained in the 
same proportion, and all the whigs lost in the same ratio; and 
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vice versa. When the trustees come together at the time and 
place of holding election, no one doubts but that the electors 
present might have chosen one of their number to act as a judge 
of that election in place of Pierson. If they had done their duty, 
and filled the vacancy with a disinterested elector, could Pierson 
have acted as a judge, too? Could he have returned the poll- 
book as one of the judges? If he had, would that pollbook have 
been legally returned, so as to require the clerk and justices to 
receive it as such? Now, if he could not have sat as one of the 
judges of that election, and could not, as a judge, have returned 
the pollbook, had the electors present done their duty, and filled the 
vacancy, could he legally do either, merely because the electors 
failed to do their duty? Did the mere omission of this duty, on the 
part of the electors, confer any rights, powers, or qualifications 
upon Mr. Pierson, which he would not otherwise have had? 
Swan’s Stat., page 310, sec. 24, says, “In making the abstract of 
votes aforesaid, the justices and clerk shall not decide on the 
validity of the returns aforesaid, but shall be governed by the 
number of votes stated in the pollbooks; but no papersh all be 
received as a pollbook of any township, unless delivered at the 
clerk’s office by one of the judges of the election held in said 
township.” 

B. J. Bartlett, Esq., for contestee, contended that, in cases of 
public officrs, a majority could always act, and the votes having 
been received by two legal judges, a majority, they were legal 
votes. 

Sadler, president judge, held that Pierson being a candidate, 
disqualified him to sit as a judge of that election; but that the 
other two judges, being a majority of them, could legally receive 
the votes, and that the subsequent returning of the pollbook by 
Pierson would only invalidate that, and not the votes cast; if he 
should hold the pollbook illegal, he would permit the contestee to 
go back, and show that he received a majority of the votes legally 
given; and he therefore held that the present incumbent ought 
not to be ousted. | 

The fourteenth section of Swan’s Statutes, page 307, reads as 
follows, to wit: “That after the pollbooks are signed, in the 
manner hereinafter contained, in the form of the pollbooks, the 
ballot boxes shall be opened, and the tickets or ballots therein 
contained shall be taken out one at a time by one of the judges, 
who shall read distinctly, while the ticket remains in his hands, 
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the name or names contained therein, and then deliver it to the 
second judge, who shall examine the same, and pass it to the 
third judge, who shall string it on a thread, and carefully preserve 
the same,” etc. It is difficult to perceive how two judges of the 
election can fulfill the requirements of this section. 
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ENGLISH CHANCERY, BEFORE THE MASTER OF THE ROLLS. 


MARCH, 1850. 





Hrrencock v. CLEeNpDINEN. 


[19 LAW JOTRNAL REPORTS, NEW SERIES, CHANCERY, 228.] 


BARON AND FEME—SCOTCH DOMICILE—HUSBAND’S RIGHT TO WIFE’S PERSONAL 
ESTATE—HIS RIGHT TO ELECT TO TAKE FREEHOLDS IN ENGLAND WHEN VESTED 
IN TaUsTEES FOR SALE. 


By a decree made in this cvse, Isobel, the wife of James M Hardy. and Henry Buckle, as 
the administrator of C. C., weve declared to be entitled in equal moieties to the money 
to avise from a freehold messuage and p-emises in England, which had been conveyed 
to trustees for sale. Before the decree was drawn up James M Hardy presented a 
petition to this court stating that he and his wife were born in Scotland and were 
domiciled there—that, by the law of Scotland marriage operated as an assignment of 
the wife’s personal estate to the husband—that he was entitled to recover the whole 
without her concurrence and without her being entitled to any settlement; and it 
prayed that the f-eehold house might be conveyed to him and Henry Buckle and their 
hei's. Held that the petitioner, being entitled to the produce of the real estate might 
elect and take the estate itself; but the fact of the parties electing must be recited in 
the decvee. 


Elizabeth Anne Stewart, by an indenture dated the 2d of 
October, 1830, conveyed a freehold messuage and hereditaments 
in Albemarle Street, in the county of Middlesex, to Richard 
Hitchcock and James Maxwell Thompson, upon trust, for Eliza- 
beth Anne Stewart for life, and after her decease, upon trust, to 
sell the same and stand possessed of the produce for her children; 
: but if there should be no child who should attain a vested interest, 
; and Jane M Liver, the aunt of the said Elizabeth Anne Stewart, 
: should die in her lifetime, then, upon trust, after the decease of 
‘ the said E. A. Stewart, to hold the produce of the said estate 
upon such trusts as the said E. A. Stewart should appoint, and in 
default of appointment, in trust for the person or persons who at 
| the time of the decease of the said E. A. Stewart, having survived 
the said Jane M’Eiver, should be next of kin of the said Jane 
M’Eiver, to be divided between and among such persons, if more 
than one, according to the statute of distributions of the estates 
of intestates. 
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On the 18th of December, 1830, Jane M’Eiver died, and in 1831 
Elizabeth Anne Stewart intermarried with Alexander Clendinen, 
and died in May, 1835, without having had any child who attained 
a vested interest in the said estate, or in the money to arise by 
the sale thereof, and without having made any appointment. 
Upon a reference to the Master, he found that Catherine Colville 
and the defendant, Isobel M’Hardy, were the only next of kin of 
Jane M'Eiver, living at the death of Elizabeth Anne Clendinen— 
that Catherine Colville died on the Ist of June, 1841, when Henry 
Buckle procured letters of administration to her estate and effects 
to be granted to him. 

At the hearing of the causes, a decree was made, declaring 
that Isobel M’Hardy, and Henry Buckle, as the administrator of 
Catherine Colville, was entitled in equal moieties to the produce 
to arise from the sale of the freehold estate. 

Before the decree was drawn up, James M’Hardy presented 
this petition, stating that he and his wife, Isobel M’Hardy, were 
born in Scotland, and had always been, and were then, domiciled 
there—that marriage, by the law of Scotland, operated as an 
absolute assignment of the wife’s personal property to the 
husband, and that the wife had no equity to a settlement out of 
it; and praying that R. Hitchcock and J. M. Thompson might be 
directed absolutely to convey the freehold messuage and heredita- 
ments, which had been conveyed to them by the indenture of the 
2d of October, 1830, unto and to the use of the petitioner, James 
M’Hardy, and the defendant, Henry Buckle, and their heirs, as 
tenants in common, as they elected and desired to take the estate 
itself, instead of having it converted into money by a sale 
thereof. It was also stated that the rents of the estate had been 
paid into court since May, 1835, and that there was a sum of 
£1,500 13s. 1d.,3 per cent. bank annuities in court, standing to 
the credit of these causes, with a sum of £71 18s. 10d. cash, 
which had accrued due for a dividend thereon; and that these 
sums, together with the residue of the rents and profits in the 
hands of the receiver, were more than sufficient to pay all costs, 
charges, and expenses of the suits, etc., and that there was no 
necessity to sell the messuage and hereditaments to provide for 
such payments, as a surplus of the funds in court would probably 
remain, to which the petitioner and Henry Buckle were entitled 
in moieties. The petition was supported by the affidavit of a 
Scotch advocate, which stated, “that, by the law of Scotland, the 
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whole personal estate of a married woman vested absolutely in 
her husband—that, by such law, a married woman is not entitled 
in equity, or otherwise, to any settlement of her personal estate, 
or any part thereof, but that a husband is entitled to receive the 
whole of the personal estate of his wife, without any consent or 
concurrence of his wife, and without making any settlement 
thereof, or of any part thereof, for her benefit.” There were also 
other affidavits proving the domicile, and that no settlement, or 
agreement for a settlement, affecting the property, had been made 
upon the marriage. 

Mr. Turner and Mr. W. R. Ellis, on behalf of the petitioner.— 
By the trusts of the deed, the freehold house was converted into 
personal estate, which the husband, by the law of his domicile, 
was absolutely entitled to. He has a right to elect to take the 
realty, and to take the estate itself, without going through the 
process of selling it. 

Mr. Roupell and Mr. Beavan, for the plaintiff. 

Mr. Cairns and Mr. Twells, for other parties. 

The Master of the Rolls.—The petitioner, being entitled to the 
produce of the real estate, may exercise his option of taking the 
estate as it stands without a sale. The decree must recite that 
the parties have made the election. 





CUBAN EXPEDITION. 
CHARGE OF JUDGE BETTS. 


[At the opening of the United States District Court, Judge Berrs delivered the following 
charge to the grand jury, on their asking for instructions in regard to the Cuban Expedition, 
which they were directed to inquire into :] 


Gentlemen of the Grand Jury :—Y our foreman, on Saturday after- 
noon, apprised me that you proposed meeting the court this 
morning for the purpose of submitting to its consideration the 
questions which have now been propounded in your name, and 
asking the instructions of the court in the matter. 

I thought it admissible, for the more clear understanding of the 
remarks [| shall offer you, to present them in writing, and J have 
accordingly, this morning, made a hasty sketch of the substance 
of what I propose saying to you. 
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The intelligence announced by the morning papers of the aban- 
donment of the first attack attempted on Cuba, by the expedition 
from the United States, and the return of those engaged in it to 
this country, would seem to indicate that all expectation of fur- 
ther prosecuting the enterprise had been abandoned. 

But if this be so, it does not absolve those who have been con- 
cerned in it, or who have lent themselves to promote or aid the 
illegal expedition, or provide, or prepare the means for its execu- 
tion. Your duty, in respect to their past conduct, remains the 
same as if the enterprise was still in active and determined 
prosecution. 

In answer to the inquiry addressed by the grand jury to the 
court, respecting their duty as jurors, 1 would state that, in my 
judgment, you have authority to an investigation of all alledged 
criminal violations of the laws of the United States, without having 
any specific complaint laid before you, and also without being 
directed in the matter by particular instructions from the court. 

The practice, in this respect, varies in different States, and with- 
out detaining you with an argument upon the subject, it will prob- 
ably meet all your desires to learn from the court, that in this 
district and circuit, it has always been the accepted rule, that the 
grand jury could, of its own power, institute examinations, and 
direct bills of indictment in criminal matters, without any previous 
action of a magistrate, or the district attorney, or formal com- 
plaint by an informer. 

However, to obviate all hesitancy or delicacy on the part of 
the grand jury, in respect to the particular matter brought to the 
attention of the court, I shall advise your body to take immediate 
cognizance of the subject, and institute the most searching inquir- 
ies to ascertain whether there has been, within this district, any 
violation of the laws of the United States interdicting hostile 
movements or enterprises against the Island of Cuba, being a 
colony or portion of territory of a nation at peace with this coun- 
try. The act of Congress of April 20, 1818, presents the law of 
neutrality which our citizens were bound to observe in regard to 
the foreign nations. 

The provisions are stringent, but no more so than comports 
with the high character for justice and good faith toward others, 
which it is the policy and aim of the government to maintain. In 
leaving to every citizen, as an individual, the undisputed right to 
expatriate himself at his option, and connect himself with any 
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other nation or people, the unquestionable power to prohibit that 
citizen, individually, or in association with others, entering into 
agreements or measures within the American territories, or upon 
American vessels, hostile to other nations, and which may com- 
promit our peace with them. 

It would be most deplorable if no such controlling power existed 
in this government, and if men might be allowed, under the influ- 
ence of evil or even good motives, to set on foot warlike enter- 
prises from our shores against nations at peace with us, and thus 
for private objects, sordid and criminal in themselves, or under the 
influence of fanaticism or wild delusions, bring upon the country 
at their own discretion, the calamities of war. 

The will of the nation is expressed in this respect by the statute 
of April 20,1818. It attempts to guard against the infraction of 
the peace and rights of friendly powers by our own people, or by 
acts done within our territory, by inhibiting therein all proceedings 
of a warlike purpose or tendency against any foreign government 
or people with whom the United States are at peace. 

The only provisions of the statute which come within the scope 
of your inquiry to the court, and to which your attention should 
be addressed, are contained in the sixth section. 

The sixth section makes it a high misdemeanor “ for any person 
within the territory or jurisdiction of the United States to begin, or 
set on foot, or provide or prepare the means for any military expedi- 
tion or enterprise, to be carried on from thence against the terri- 
tory or dominions of any foreign power or state, of any colony, 
district, or people, with whom the United States are at peace.” 

This language is very comprehensive and peremptory. It 
brands, as a national offence, the first efforts or proposal by individ- 
uals to get up a military enterprize, within this country, against 
a friendly one. It does not wait for the project to be consummated 
by any formal array or organization of forces or declaration of 
war— but strikes at the inception of the purpose, in the first acts 
manifesting it, however faintly. 

The offense is committed by beginning the expedition, such be- 
ginning would be the first incipient step taken with a view to the 
enterprize, by either engaging men, munition of war, or means of 
transportation, or funds for its maintenance; and even further, it 
is not necessary that the means shall be actually provided or pro- 
cured —the statute makes it a crime to prepare these means; this 
would clearly comprehend the making ready, and the tender or 
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offer of such means to encourage or induce the expedition, and 
may probably include, also, any plan or arrangements having in 
view the aid and furtherance of the enterprise. 

Under this provision of the law you will, therefore, inquire care- 
fully whether any person or persons have been concerned within 
this district in getting up a hostile expedition against the island 
of Cuba; whether, by them or through their agency or influence, 
men have been secured, enlisted or employed to carry it on; 
whether munitions of war, money or transport vessels been have 
provided here for that object, and if the facts in proof fasten on any 
individual a participation in such acts, it is your duty to indict 
him for the violation of this statute, and present him for trial be- 
fore this court. 

It must be manifest to you, gentlemen, that the criminal designs, 
if undertaken, will be managed with much disguise and caution. 
It is not probable that soldiers will be openly enlisted, or officers 
commissioned, or vessels freighted to transport ammunitions of 
war, or men, to the field of action. ; 

Pretences and colorings will be employed to mask the real 
object the parties to such criminal projects contemplate. But if 
you discover the purpose really to be to supply the means of 
hostile aggressions against Cuba, then all persons connected with 
it, and promoting it, will be answerable for the violation of the 
laws of the United States in the undertaking, the same as if their 
proceedings had been openly and avowedly intended for a hostile 
invasion and waging war on that community. 

The eighth section refers to fitting out, or arming, or attempting 
to fit out or arm vessels, or increasing the amount of cruisers or 
vessels of war in which any military expedition or enterprise shall 
be begun or set on foot, and clothes the President of the United 
States with ample powers to arrest and detain such vessels, to be 
dealt with according to law. But there is nothing in that section 
which will particularly demand your attention. 

The idea may be entertained that natives or citizens of Cuba 
are exempt from the operation of the statute, and that they can 
lawfully get up a military expedition in this country to act within 
their own, without injuring the neutrality of the United States, or 
being themselves subject to answer for any offense. This is not 
so; our duty, as a neutral and friendly nation, is to prevent all 
hostile acts within the jurisdiction of the United States, against 
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persons with whom we are peace, as well when set on foot by 
foreigners as by our own Citizens. 

Such, also, are the express provisions of the act of Congress. 
“ Any person” committing the offense within our jurisdiction is 
responsible under our laws for his conduct. 

Your inquiries, therefore, are not to be limited to the acts of the 
citizens of the United States only, but must extend to those in 
violation of the law of Congress, committed by every person within 
the territory of the United States. 

It may not be improper to remark, that while all persons are 
amenable to the laws for acts done by them in violation of law, 
yet they possess the right to speak and publish their sentiments 
respecting foreign governments, their measures, institutions, sub- 
jects or people, and can not be made liable to a criminal prosecu- 
tion therefor, however offensive or injurious such proceedings may 
be to foreign governments or people. 

We may regret that any course is taken by the public prints, or 
in debate at meetings of our citizens, calculated to create jealousy 
and animosity with friendly powers, and spread the persuasion 
that we, as a people, are animated by feelings of hostility toward 
them, and disposed to encourage, and even engage in, open acts 
of war upon their Territories ; and it is not less to be regretted 
that foreigners should use that privilege on our own soil against. 
their own government and country. Yet the right of individuals. 
or collected masses to declare and publish unreservedly their 
opinions in those matters, can not be repressed or called in ques- 
tion through any action of the criminal courts. 

Should it, therefore, appear on the proofs taken by you, that no 
act has been committed conducing to a hostile invasion of Cuba, 
by persons within this district, they can not be made amenable to 
criminal prosecution for writing or speaking, in whatever terms of 
hostility and injuriousness, against the government of Cuba, its 
institutions, or people. 

If guilty of the acts pointed out and defined by the statute, they 
are liable to indictments equally, whether Americans or Cubans. 
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THE STATE OF INDIANA. MAY TERM, 1850. 


Joun Norris v. Leanper Newron et al. 


i. Under the Constitution of the United States, the master of fugitives from labor may arrest 
them wherever they shall be found, if he can do so without a breach of the peace, and 
take them back to the state from whence they fled. 

. A state judge, on proper affidavit being made, may issue a writ of habeas corpus, and 
inquire into the cause of detention. 

3. The affidavit of a colored person is sufficient for this purpose. 

4. Every person within the jurisdiction of a state owes to it an allegiance. He is amenable to 
the laws of the state, and the state is bound to protect him in the exercise of his legal 
rights. 

5. When it appears, by the return to the habeas corpus, that the fugitives are in the legal 
custody of the master, and the facts of the return are not denied, there is an end to the 
jurisdiction of the state judge. 

6. His jurisdiction is special and limited. 

7. When it appears the fugitives are held under the authority of the Union, it is paramount to 
that of the state. 

8. And so when an individual is held under the authority of a state, the federal judiciary have 
no power to release the person so held. 

9. If the return to the habeas corpus be denied, the master must prove that his custody of the 
slaves are legal. 

10. If he fail to do this, or make an insufficient return, the state judge may release the 
fugitives. 

11. But the master may subsequently arrest them, and prove them to be his slaves. 

12. The master, though he may arrest without any exhibition of claim, or judicial sanction, 
when required, must show a right to the services of the fugitives. 


Messrs. O. H. Smith and Liston, for the plaintiff. Messrs. 
Marshall and Jarnegin, for defendants. 
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CHARGE OF JUDGE McLEAN. 


Gentlemen of the Jury: The plaintiff has brought this action to 
recover damages for harboring and concealing four colored per- 
sons who were his slaves in Kentucky, by reason of which they 
were enabled to escape, and he has lost their services. 

It is proved that the plaintiff is a citizen of Boone county, 
Kentucky, and that he held, as his property, the negroes — Lucy, 
Lewis, George, and James — named in the declaration. It is also 
proved by several witnesses, that these negroes absconded from 
the service of the plaintiff, on Saturday night, the day of 





October, 1847. Otho Dowdon was at the house of the defendant 

on that night, saw the negroes there, but, on his rising next 

morning, at about sunrise, he was informed that they had 

absconded, and that the plaintiff was in pursuit of them. The 

witness and several other persons aided the plaintiff in his 
Vor. II. ny. s. No. 11. 38 
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pursuit of the fugitives for more than one month, but were unable 
to find them. Certain articles of property, which were known to 
belong to the negroes, were found near Clarksburg, Indiana ; but, 
not being able to trace them farther, the pursuit was relinquished. 

About two years after the slaves had absconded, the plaintiff 
was informed that they resided in Cass county, state of Michigan. 
He immediately set out, in company with several persons, to 
recapture them. On the 27th of September last; the company 
arrived at Casopolis, a village in the above county, about ten or 
eleven o’clock at night. The house where the negroes were 
found was entered. A guard was placed at the door to prevent 
the escape of any one, and the inmates of the house were 
charged to make no outcry or alarm. The plaintiff, finding his 
negroes among others in the house, informed them that he had 
come to take them back to Kentucky. They recognized him, 
and the younger boys were willing to return. Lewis, the eldest 
boy, objected, as he had recently been married. The plaintiff 
informed him that his wife might accompany them, saying that 
she should be well treated. She, however, declined going with 
her husband. Lucy, the mother of the children, interposed no 
other objection than that her husband would be left behind. 
David, her husband, had absconded with the others, but was not 
found when they were recaptured. 

The four slaves were put into a wagon, Lewis having his 
arms tied so as to prevent his escape. The plaintiff’s party 
immediately set out on their return to Kentucky, traveling the 
remaining part of the night. They took a somewhat circuitous 
route, passing through the village of South Bend early in the 
morning of the 28th of September. Between one and two miles 
south of that village, they stopped to take refreshments. While 
thus engaged, Crocker, the sheriff of the county, and others, rode 
up to them, and in a few minutes the company increased to one 
hundred and forty, or upward, some of them being armed, others 
had bricks, stones, or clubs. Some one of the plaintiff’s party 
observed that force was about to be used to take the negroes from 
them, and they must resist it. The slaves were directed to get 
into a wagon, and weapons were drawn. Crocker, one of the 
defendants, informed the plaintiff that the sheriff had a writ of 
habeas corpus, and that they had no other object than to ascertain 
whether the negroes belonged to him. The plaintiff replied that 
they might ask the negroes whether they were not his slaves. 
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Crocker charged them to answer no questions, but said to the 
plaintiff that resistance would be useless, as there was force 
enough to take the negroes back to the village; but, if the 
plaintiff would agree to return, he should have a fair trial, and 
it would not detain him more than an hour or two. The plaintiff 
consented, and returned with the negroes to South Bend. 

As they approached the courthouse, a great number of people, 
black and white, joined them. Time was given to the plaintiff 
to procure counsel. It appears that the first writ of habeas 
corpus had been issued for Lucy and Richard, the names of the 
other two boys not being known. After the return to the village, 
the first habeas corpus was abandoned, and a second writ, naming 
the four fugitives, was issued. This was on the forenoon of 
Friday. To the second writ the plaintiff returned, that “the 
within named persons were held in his custody as his slaves— 
that he was a citizen of Boon county, Kentucky, where slavery 
was authorized by law, and that he had a just claim to the 
persons naméd, as his slaves, by the laws of that state—that 
sometime in the month of October, 1847, the said slaves had 
absconded and fled from his service in said state, and took refuge 
in the state of Michigan, where he found them on the 27th 
instant, and then and there arrested them as fugitives from labor, 
and took them into his custody, and that he was then on his 
journey to Boone county, Kentucky, with them as his own slaves 
and property, they being fugitives from labor.” 

The counsel who appeared for the negroes moved the judge, 
who allowed the writ, and before whom it was made returnable, 
to discharge the negroes, on the ground of the insufficiency of the 
return; and the case was argued by the counsel on both sides. 
The court house was crowded with spectators, and great numbers 
remained outside of the house, there not being room for them 
within it. Several of the persons within the house were armed 
with clubs: The crowd became much excited as the argument 
was in progress. 

Under the apprehension that the judge would discharge the 
fugitives, the plaintiff, by the advice of his counsel, applied for, 
and obtained, a warrant to arrest the slaves as fugitives from 
labor, under a statute of Indiana. Hearing that such an applica- 
tion was about being made; Crocker, one of the defendants, who 
acted as counsel for the negroes, warned the state officer not to 
issue the warrant, as the Supreme Court of Indiana had declared 
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the statute to be unconstitutional and void, under the decision of 
the Supreme Court of the United States in the case of Prigg y. 
the state of Pennsylvania. But the warrant was issued, and was 
held by the plaintiff to arrest the fugitives, should the judge 
discharge them. 

The judge supposed the procedure was under the act respecting 
fugitives from labor, of 1793; and on the ground that the master 
had no right to arrest the fugitives to take them out of the state 
where the arrest was made, but for the purpose only of taking 
them before some judicial officer of the state, or of the United 
States, discharged the negroes from the custody of the plaintiff, 
While the judge was pronouncing his opinion, the plaintiff, 
holding the writ from the state officer in his hands, arrested the 
fugitives under it. The opinion being pronounced, Crocker 
exclaimed in a loud voice, three times, the negroes were 
discharged—that they were free; and some one said it was the 
time for action, and called upon those nearest the fugitives to 
hand them out. 

At this time, the plaintiff, touching each of the fugitives, 
arrested them under the warrant he held, and his party drew 
their weapons —one or two revolvers and knives —and, standing 
near the fugitives, warned the crowd not to approach them. The 
excitement was intense. The plaintiff claimed the protection of 
the sheriff, and asked him if he would suffer the fugitives, who 
were his property, to be foreibly taken from him. The sheriff 
observed that he was doing all he could to pacify the crowd; 
and it was finally agreed that the negroes should be put into jail, 
for safe keeping. The plaintiff accompanied them to the jail 
door, declaring that he would trust no one with the possession of 
them. Crocker entered the jail shortly after it was entered by 
the plaintiff with the fugitives and the sheriff. On his coming 
out of the jail, Crocker pacified the crowd by informing them that 
the sheriff had assured him the negroes should not be surrendered 
from his custody without a fair trial. This was a short time 
after dark, on Friday. On the same evening and the next day, 
warrants were issued against certain persons of the plaintiff’s 
party, charging them with ariot and other breaches of the peace.. 
One of them was fined by the justice. Civil process was issued 
against the plaintiff, claiming large damages, in the name of one 
or more of the negroes, on account of their arrest and imprison- 
ment. Bail was required in the civil and criminal proceedings. 
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On Saturday, the streets of the village of South Bend were 
crowded with people, the greater part of whom were colored. 
The latter entered the village in companies, some of them bear- 
ing firearms, and almost all of them had clubs. Through the 
ensuing day the crowd increased. The number of negroes were 
estimated, by different witnesses, from one hundred and fifty 
to four hundred. Many of them came from Cass county, in 
Michigan. 

The circuit court of the state met at South Bend on Monday, 
and the complaints for violations of the criminal laws of the 
state, against the plaintiff and his party; were made before the 
grand jury. No bills were found, and the persons charged were 
discharged from their recognizances. 

On Monday, another writ of habeas corpus was allowed by the 
judge, directed to the sheriff, commanding him to bring forthwith 
the negroes in his custody before him, etc. A notice was given 
to the plaintiff of the issuing of this writ, and of the place where 
the hearing would be had; but the plaintiff, under the cireum- 
stances, declined any further attempt to take the fugitives, and 
assigned as a reason that his rights had been violated, and that 
he should claim compensation from those who had injured him. 
The slaves were discharged by the judge, and, surrounded by a 
great number of colored persons, they proceeded from the court 
house to a wagon, in which they were conveyed off. 

Under the act of 1793, the master, or his agent, had a right to 
seize his absconding slave wherever he might be found —not to 
take him out of the state, but) to bring him before some judicial 
officer of the state, or of the United States, within the state, to 
make proof of his right to the services of the fugitive. But, by 
the decision in the case of Prigg v. the state of Pennsylvania, 16 
Peters, the master has a right to seize his slave in any state 
where he may be found, if he can do so without a breach of the 
peace, and, without any exhibition of claim, or authority, take 
him back to the state from whence he absconded. Believing that 
this remedy was not necessary to the rights of the master, and, if 
practically enforced, would produce great excitement in the free 
states, 1 dissented from the opinion of the court, and stated my 
objections ‘with whatever force I was able. But I am as fully 
bound by that decision as if I had assented to it. | 

Had the state judge power to issue a writ of habeas corpus in 
this ease? This writ is favored by our laws. Jt is secured to any 
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person in the fundamental laws of the states and of the Union, 
as necessary to protect him against acts of oppression. To the 
people of England it is equally endeared. The people of Indiana, 
and the people of the other states, have declared that this writ 
shall not be suspended, except in time of war, or rebellion, and 
under the greatest emergencies. 

Every person within the sovereignty of Indiana, without regard 
to color or condition in life, is bound by its laws and subject to 
its jurisdiction; and it is immaterial whether his residence be 
temporary or permanent, he owes for the time being an allegiance 
to the state. And the principle applies to a mere traveler through 
the state. He is amenable to the civil and criminal laws of the 
state; and the state, so long as he shall remain within it, is 
bound to protect him in his liberty and in the exercise of his legal 
rights. In a proper case made, the judicial officers of the state 
can not withhold from him the benefit of the writ of habeas 
corpus. 

In the present case, affidavits were made that the fugitives in 
question were free, and that they had been kidnapped by the 
plaintiff in the state of Michigan, with the view of making them 
slaves. An affidavit was made to this effect by a white person, a 
citizen of Michigan, and by one of the colored persons in the 
custody of the plaintiff. 

It is objected that a colored person, not being a competent 
witness in Indiana, could not make such an affidavit. I think 
differently. For this purpose, at least, he may be sworn. It has 
been so held in Virginia, and in some of the other slave states. 
The affidavits being presented to the state judge, which shows an 
unlawful detention and imprisonment, he is bound under the law 
of the state to issue the writ, if demanded. He knows. nothing 
of the case, and can be presumed to know nothing of it, except 
what appears upon the face of the affidavits. 

There can be no higher offense against the laws of humanity 
and justice, or against the dignity of a state and its laws, than to 
arrest a free man within its protection, with the view of making 
him a slave. And this may often be done with impunity, if the 
remedy by the writ of habeas corpus may not be resorted to. 
There is no other remedy known to the law, which is so speedy 
and effectual. 

I have no hesitancy in saying that the judicial officers of a 
state, under its own laws, in a case where an unlawful imprison- 
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ment or detention is shown by one or more affidavits, may issue a 
writ of habeas corpus, and inquire into the cause of detention. 
But this is a special and limited jurisdiction. If the plaintiff, in 
the recaption of his fugitive slaves, had proceeded under the act 
of Congress, and made proof of his claim before some judicial 
officer in Michigan, and procured the certificate which authorized 
him to take the fugitives to Kentucky, these facts being stated, as 
the cause of detention, would have terminated this jurisdiction of 
the judge under the writ. Thus it would appear that the negroes 
were held under the federal authority, which, in this respect, is 
paramount to that of the state. The cause of detention being 
legal, and admitted or proved, no judge could arrest and reverse 
the remedial proceedings of the master. 

And the return made by the plaintiff, being clearly within the 
provisions of the Constitution, as decided in the case of Prigg v. 
the state of Pennsylvania, and the facts of that return being admitted 
by the counsel for the negroes, the judge could exercise no further 
jurisdiction in the case. His power was atanend. The fugitives 
were in the legal custody of their master—a custody authorized 
by the Constitution and sanctioned by the supreme court of the 
Union. If the facts, on the return of the habeas corpus, had been 
denied, it would have been incumbent on the master to prove 
them, and that would have terminated the power of the judge. 
Had the legislature of Indiana provided, by express enactment, 
that in sucha case the judge should discharge the fugitives, the 
act would have been void. No procedure under it could have 
been justified or excused. And in-the case under consideration, 
the custody of the master being admitted to be under an authority 
paramount to that of the state, the discharge of the fugitives by 
the judge was void, and, consequently, can give no protection to 
those who acted under it. 

No judge of the United States can release any one from a 
custody under the authority of the state. Some years since, an 
individual was indicted in the circuit court of the United States, 
for the first circuit, if I mistake not, for a capital offense. The 
defendant was ascertained to be imprisoned for debt under state 
process; and the lamented Mr. Justice Story very properly held 
that he had no power to release him from that custody by a habeas 
corpus. The authority of the plaintiff to arrest and hold in cus- 
tody his slaves, under the decision in the case of Prigg, was as 
unquestionable as could be that of an officer acting under judicial 
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process. If the master, in his return to the habeas corpus, or in 
his proof, the return being denied, should fail to show his right to 
the services of the fugitives, the state judge would have the power 
to discharge them from his custody. Such a discharge would not 
be conclusive on the rights of the master.. He might again arrest 
the fugitives, and by additional evidence establish his right to their 
services. This would be consistent with the dignity of a state, 
and enable it to give protection to all who are within its jurisdic- 
tion and are entitled to its protection, while, at the same time, it 
could not impair the rights of the master. It imposes on him no 
hardship. When he undertakes to recapture his slaves, under the 
highest authority known to the country, he must be prepared to 
show, if legally required to do so, that he is exercising a rightful 
remedy. This remedy being by the mere act of the party, and 
without any exhibition of claim or judicial sanction, must be sub- 
ject to the police power of the state, at least so far as to protect 
the innocent from outrage. 

The legal custody of the fugitives by the master being admitted, 
as stated in the return on the habeas corpus, every step taken 
subsequently was against law and in violation of his rights. I 
deem it unnecessary to inquire into the procedure subsequently. 
It was wholly without authority. The forms of law assumed 
afford no protection to any one. The slaves were taken from the 
legal custody of their master, and he, thereby, lost their services. 

It is argued, that the plaintiff abandoned his right to the fugi- 
tives by failing to appear to the writ on Monday. Of what value 
could such an appearance have been to him? His right was 
admitted in the fullest and broadest terms, as set forth in the 
return to the second writ. And this being held insufficient by the 
judge, of what avail could his proof have been? A mistake of 
the law can not, in such a case, prejudice the rights of the plaintiff. 

Crocker acted as counsel. So far as his acts were limited to 
the duties of counsel, he is not responsible. But, if he exceeded 
the proper limits of a counsellor at law, he is responsible for his 
acts the same as any other individual. Every person of the large 
crowd in the courthouse, or out of it, who aided, by words or ac- 
tions, the movement which resulted in the escape of the fugitives, 
is responsible. On such an occasion, liability is not incurred 
where no other solicitude is shown by words or actions, than to 
obtain an impartial trial for the fugitives. . 

But it is earnestly contended that the slaves were entitled to 
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their freedom from the privilege given to them by the plaintiff to 
visit Lawrenceburg, in Indiana, on their own business, to sell 
articles of produce, and at other times were sent there on the busi- 
ness of the plaintiff. | 

It appears that the plaintiff was an indulgent master — that he 
gave to David, the husband of Lucy and father of the boys, a 
piece of ground to cultivate in vegetables for their own use and 
profit. David was seen by several witnesses at Lawrenceburg 
at different times, selling vegetables ; but there is no express evi- 
dence that the plaintiff sent him, or consented that he should cross 
the river. At one time he was seen at Lawrenceburg, and the 
plaintiff was also seen in the village at the same time, so that an 
inference may be drawn that David was there with the consent of 
his master. At another time David was seen at Lawrenceburg, 
and the oldest boy Lewis—a yellow woman was also seen with 
them, who, the witness supposes, though he is not certain, may 
have been Lucy, the wife of David. 

Several witnesses state the confessions of the plaintiff, at South 
Bend, that he had been very indulgent to the fugitives, in permit- 
ting them to sell their vegetables on the Indiana side of the river. 
Some of these confessions are disproved by persons who were 
present, and who give an entirely different construction to the 
words of the plaintiff. Instead of saying that he had permitted 
them to attend the market at Lawrenceburg, he said he had per- 
mitted them to attend the market at a village on the Kentucky 
side, and that he did not know that David might not have crossed 
the river to find a better market. The conflicting statements of 
witnesses will be examined and weighed carefully by the jury. 
Before the interests of the master can be affected by the slave 
being seen in a free state, it must be clearly shown that he was in 
such state with the consent of his master. But neither the acts 
nor the value of the services of David are involved in this case. 
He has not been arrested by the plaintiff. 

It is insisted that, if the slaves had been permitted to go to the 
state of Indiana by the plaintiff, and afterward returned volunta- 
rily to their master, they could not set up the fact as a ground of 
their release. The courts of the slave states are divided on this 
question. It is now pending in a case before the supreme court, 
brought from Kentucky. Under such circumstances, if the jury 
shall find from the evidence that the fugitives named in the declar- 
ation, or any part of them, had, with the consent of the plaintiff, 
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been in Indiana, and had returned to the services of their master, 
they will so find the fact, and the question will be duly considered 
on a motion after verdict. There is no pretence to say, when the 
slaves left the service of the plaintiff, they left with his consent. 
The facts show clearly that they absconded. 

The court are asked to instruct you that as the fugitives are still 
liable to be recaptured by the plaintiff, he can not recover their 
value in damages. Whether the plaintiff shall be able to recap- 
ture the slaves, if his right to do so be admitted, is subject to 
many contingencies which can not well be estimated by a jury. 
There is certainly no obligation on the plaintiff to use future 
exertions to reclaim the fugitives ; and it would seem to be unjust 
that those, through whose instrumentality their services have 
become lost to the plaintiff, if the jury shall so find, should avail 
themselves of such adefense. In such a case, the act of Congress 
of 1793 gives an action to the plaintiff for the damages received. 
The damages, in the present case, are estimated by two witnesses, 
one of whom states them at $2,450, and the other at $2,700, making 
a difference between the two estimates of $250. The plaintiff’s 
counsel claim interest on the damages estimated from the time 
the negroes absconded. The court will give no instructions on 
the question of interest, but will say to the jury, if they shall find 
for the plaintiff, they will assess such damages as, on a full con- 
sideration of the evidence, they shall believe he has sustained. 

I was gratified at the avowal of one of the counsel in the de- 
fense, that he disclaimed all influence with the jury, except that 
which arose from the facts and law of the case. And he partic- 
ularly repudiated that argument which invoked the conscience of 
the jury against the established law. This was a manly avowal, 
and fit to be made in this place and on this occasion. 

No earthly power has a right to interpose between a man’s con- 
science and his Maker. He has a right, an inalienable and abso- 
lute right, to worship God according to the dictates of his own 
conscience. For this he alone must answer, and he is entirely 
free from all human restraint to think and act for himself. But 
this is not the case when his acts affect the rights of others. 
Society has a claim upon all its citizens. General rules have 
been adopted, in the form of laws, for the protection of the rights 
of persons and things. These laws lie at the foundation of the 
social compact, and their observance is essential to the mainten- 
ance of civilization. In these matters, the law, and not conscience, 
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constitutes the rule of action. You are sworn to decide this case 
according to the law and testimony. And you become unfaithful 
to the solemn injunctions you have taken upon yourselves, when 
you yield to an influence which you call conscience, that places 
you above the law and the testimony. Such a rule can apply 
only to individuals; and, when assumed as a basis of action on 
the rights of others, it is utterly destructive of all law. What 
may be deemed a conscientious act by one individual, may be 
held criminal by another. In the view of one, the act is merrito- 
rious ; in the view of the other, it should be punished as a crime. 
And each has the same right, acting under the dictates of his 
conscience, to carry out his own view. This would overturn the 
basis of society. 

We must stand by the law. We have sworn to maintain it. 
It is expected that the citizens of the free states should be opposed 
to slavery. But with the abstract principles of slavery we have 
nothing todo. As a political question there could be no differ- 
ence of opinion among us on the subject. But our duty is found 
in the Constitution of the Union, as construed by the supreme 
court. The fugitives from labor we are bound, by the highest 
obligations, to deliver up on claim of the master being made; and 
there is no state power which can release the slave from the legal 
custody of his master. 

The chief glory and excellence of our institutions consist in 
the supremacy of the laws. We are instructed to reverence and 
obey them from our earliest years. And it is this, connected with 
a faithful administration of the laws, which has given security to 
persons and property, throughout the wide extent of our country. 
In this consists, in a great degree, the strength of our government. 
And we should be careful not to weaken its power. There is 
enough in the general aspect of our affairs, if not to alarm, at 
least to admonish us that every cord which binds us together 
should be strengthened. 

In regard to the arrest of fugitives from labor, the law does not 
impose active duties on our citizens generally. They are not 
prohibited from exercising the ordinary charities of life toward 
the fugitive. To secrete him, or to convey him from the reach of 
his master, or to rescue him when in legal custody, is forbidden ; 
and for doing this a liability is incurred. This gives to no one a 
just ground of complaint. He has only to refrain from an express 
violation of the law, which operates to the injury of his neighbor. 
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Is this a hardship? No law-abiding man can so consider it. He 
can not claim a right to do that which the law forbids, without 
striking at the basis of society. If the law be unwise or impolitic, 
let it be changed in the mode prescribed ; but, so long as it remains 
the law, every good citizen will conform to it. And every one 
who arrays himself against it, and endeavors by open or secret 
means to bring it into contempt, so that it may be violated with 
impunity, is an enemy to the best interests of his country. 

Gentlemen, the case is with you. In your deliberations you 
will carefully weigh the evidence, and, in coming to a determina- 
tion, you will be guided only by the evidence and the law. 

The jury returned a verdict, for the plaintiff, for $2,850 in 
damages. 








MISCELLANEOUS. 





NOTES OF RECENT DECISIONS. 


English Chancery, November, 1849. Berryv. The Attorney General. 


[19 L. J. Rep., n. 8., Chy. 232.] 


PRACTICE— PETITION FOR REHEARING BY A PERSON NOT A PARTY TO THE 
CAUSE. 


A person affected by a decree, but not a party to the cause, obtained upon petition as of 
course an order to rehear the cause :—Held, that the petition was irregular, and it was or- 
dered to be taken off the file, with costs. 

A person not a party to the cause can not petition for a rehearing without the special leave 
of the court first obtained. 


English Chancery, November 13, 1849. In re Bartholomew's Trust. 


[19 L. J. Rep., n. 8., Chy. 237.) 
WILL— VESTED LEGACY. 

The testator gave to trustees the sum of £2,000 in trust to invest and pay the income to 
his daughter fer her life, and after her death to pay and assign the trust fund to his daugh- 
ter’s children as and when they should severally attain the age of twenty-one years, in equal 
shares; to whom he gave and bequeathed the same accordingly, with benefit of survivorship 
in case any child died before his share became payable, and with a direction to apply the in- 
come of their shares for maintenance during minority :— Held, that the only child of the 
daughter (who died under twenty-one) took a vested interest. 


English Chancery, March, 1849. Wace v. Bickerton. 


[19 Z. J. Rep., n. 8., Chy. 254.) 
MARRIAGE SETTLEMENT—COVENANTS FOR TITLE—INFANT. 
Conveyance in a marriage settlement by A. of Whiteacre and Blackacre, on the usual 
trusts, and covenant by A. that the property was worth the annual sum of £200, and that he 
was seised of it in fee simple, free from incumbrances. A. was entitled in fee simple to 
Whiteacre, which was worth £50 a year, but had only an estate for life in Blackacre, which 
was worth £109 a year. In a suit by the only child of the marriage against the executors of 
A.,— Held, that the plaintiff was entitled, out of A.’s estate, not merely to a sum that would 
produce the difference between £50 year and £200 a year, but to a sum that weuld produce 
£190, the annual value of Blackacre. 
If a bill on behalf of an infant does not ask for all the relief that he is entitled to, the court 
will order a new bill to be filed. 
Queen’s Bench, February, 1850. Houlden v. Smith. 
[19 L. J. Rep, n. s., Q. B. 170.) 
TRESPASS— JUDGE OF COUNTY COURT— WANT OF JURISDICTION. 


The judge of a county court is not answerable at common law in an aetion of trespass for 
@n erroneous judgment, or for the wrongful act of his officer done not in pursuance of, 
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though under color of a judgment, but he is responsible in an action for an act done by his 
command and authority when he has no jurisdiction. 

In an action of trespass against a judge of the county court of S. in Lincolnshire, to which 
he pleaded only “ Not guilty,” the facts were, that the plaintiff being resident and carrying 
on his business in Cambridgeshire had been sued, by leave of the judge, in the county court 
of S., where judgment was given against him by default. A summons under 9 and 10 Vict. 
ce. 95. s. 98., was afterward, and while the defendant resided and carried on his business in 
Cambridgeshire, issued by order of the defendant, calling on the plaintiff to appear at the 
county court of S. to be examined as to his not paying debt and costs, ete. This summons 
was served on the plaintiff in Cambridgeshire, and on his nonappearance at S, the defendant, 
bona fide believing that he had power to do so, made a minute in his book ordering the 
plaintiff to be committed to Cambridge jail, and he was so committed accordingly. 

Held, that the commitment was without jurisdiction, and that the defendant must be taken 
to be aware of the want of jurisdiction, and was, therefore, liable in trespass. 


English Common Pleas, January, 1850. West v. Baxendale. 


[19 L. J. Rep., n. s., C. P. 149.] 
FALSE IMPRISONMENT— JUSTIFICATION — MISDIRECTION— REASONABLE CAUSE— 
AMENDMENT. 

Upon a plea of jnstification to an action for false imprisonment, the jury are to find what 
facts are proved, and the question of reasonable and probable cause on those facts is to be 
determined by the judge. 

A statement alledged in the plea of justification to have been made to O, but proved to 
have been made to H, may be admissible in evidence to show that the defendant acted with 
proper motives. 

An amendment which may be made by the judge at Nisi Prius on terms of postponemeat, 
ete., is properly refused if applied for to be made at the trial. 


English Common Pleas, January, 1850. Lysaght v. Bryant. 
[19 L. J. Rep., a. 8., C. P. 160.) 
BILL OF EXCHANGE—INDORSEMENT— NOTICE OF DISHONOR. 

L. & Co., the indorsees of a bill of exchange (and agents of A.), indorsed the bill, placed 
it among the papers of A. in their possession, and make no communication to A. on the sub- 
ject of the bill :—Held, a good indorsement to A. 

A notice of dishonor given by a party to the bill liable to be sued, or who may be entitled 
to sue, enures to the benefit of antecedent parties. 


English Common Pleas, January, 1850. Navone v. Haddon and 


another. 


[19 L. J. Rep., n. s., C. P. 161.) 

SHIP AND SHIPPING— CHARTER-PARTY —AVERAGE— PARTIAL OR TOTAL LOSS. 

The plaintiff insured eighty-one bales of waste silk, free of particular average, in a ship 
from Leghorn to Liverpool. The ship met with bad weather, and she made so much water 
and was so damaged by perils of the seas as to be obliged to put into Gibraltar, where she 
was surveyed and detained for repairs. The cargo was ( necessarily ) unloaded, and twenty- 
three of the bales of silk found to be so much damaged by, and in such stinking condition 
from the effects of seawater, that the master, under the advice of the surveyors, sold them 
at Gibraltar as damaged silk. The plaintiff claimed as for a total loss of the twenty-three 
bales. The jury found that a portion of each bale, if cleaned, etc., at a moderate expense, 
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could have been brought home in specie by some other vessel, and that the master had acted 
in the matter as a prudent uninsured owner would have acted. 

Held, that the above facts showed a partial loss, not a total loss, and that the plaintiff was 
not entitled to recover. 


Exchequer of Pleas, February, 1850. Moss v. Hall and Uxor. 


[19 LZ. J. Rep., n. s., EB. P. 205.) 

BILL OF EXCHANGE— DISCHARGE OF DRAWER BY AGREEMENT TO GIVE TIME. 

In assumpsit by the indorsee of a bill of exchange against the executrix of the drawer, it 
was pleaded that the plaintiff, being holder of the bill when overdue, without the authority 
of the drawer, agreed with the acceptor, that, im consideration that he, the acceptor, would 
for a reasonable time, to wit, for one month, use his best endeavors to procure a new and 
approved negotiable bill of exchange to be taken by him, the plaintiff, if satisfactory to him, 
in lieu and substitution and for and on account of the overdue bill, he, the plaintiff, would 
for and during that period forbear enforcing payment from the acceptor :— Held, sufficient 
on general demurrer, as showing a binding agreement to give time to the acceptor, and that 
the drawer was therefore discharged. 


Exchequer of Pleas, January, 1850. Hutchinson vy. Read and another. 


[19 L. J. Rep., a. 8., BE. P. 222.) 
INSURANCE— USAGE TO EXTEND TIME POLICY —PLEADING—NEW CONTRACT— 
CONSIDERATION. 

A declaration on a policy of insurance stated, that the policy was duly entered into by the 
defendants for twelve months, subject to the limitations thereto annexed, and certain warran- 
ties were specified. It then averred that at the time of making this policy the defendants 
were accustomed to allow all persons insuring ships with them tor twelve months to take the 
ships off the risks insured against, for any one or more months, upon notice thereof; in 
which case a proportionate return of the premium was to be made. That the plaintiff, on the 
faith of such custom, took the ship off risks for a month, and gave the defendants notice thereof, 
and that afterward the amount of premium to be returned was agreed upon and returned ; 
and it was agreed that the ship should be considered again upon the risks insured against for 
the residue of the time, and that the policy and the limitations should continue in force for 
the said residue. Mutual promises as to the residue of the said twelve months. That during 
the continuance of the said risk the ship sailed and was lost by the perils of the sea; and 
that from and after the continuance of the said policy and the said risks insured squint, and 
during the remaining currency of the policy, the warranties were complied with; and stated 
as breach the nonpayment of the sum insured :— Held, that the declaration was bad, for not 
showing compliance with the warranties during the whole period insured against, or, if the 
usage was to be relied on, for not showing any consideration for the new contract as to the 
residue of the twelve months. 


Court of Queen’s Bench, February, 1849. Shaw v. The York and 


North Midland Railway Company. 


[Mon. Law Rep., n. 8., Q. B. 16.) 
COMMON CARRIERS, 

Declaration in case stated that defendants were proprietors of the Y. and N. M. Railway, 
and of certain carriages for the conveyance of passengers, cattle and goods and chattels, upon 
the said railway for hire; that they received nine horses of plaintiff to be safely and securely 
carried in the carriages of defendants by the railway for hire; and that thereupon it was the 
duty of defendants safely and securely to carry and convey and deliver the horses of plain- 
tiff; and then averred the loss of one by reason of the insufficiency of one of the carriages. 
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It appeared, that, when the horses were received, a ticket was given to plaintiff, stating the 
amount paid by plaintiff for the carriage of the horses, and the journey they were to go, and 
having at the bottom the following memorandum :— N. B. This ticket is issued subject to the 
owner’s undertaking all risks of conveyance whatsoever, as the company will not be responsible 
for any injury or damage, however caused, occurring to horses or carriages while traveling, or 
in loading or unloading; — Held, that the terms contained in the ticket formed part of the 
contract for the carriage of the horses; and that the alledged duty of defendants, safely and 
securely to carry and convey the horses, did not arise upon that contract. 


Court of Common Pleas, Adams County, Pa., January Term, 1850. 
Bazly v. Sinah. 
[Mon. Law Rep., n. 8., C. P. 55.) 
JUDGMENT IN OTHER STATE—STATE LAWS. 

A judgment recovered in Maryland is a bar to an action for the same cause in Penn- 
sylvania. 

In eases where a right is claimed under the Constitution or laws of the United States, the 
courts of the several states will take notice, without proof, of the local laws under which 
the right arises. 


District Court of the United States — Northern District of New York, 
—Auburn, February, 1850. 


[Mon. Law Rep., n. s., D. C. U. S., 61.) 
THE VELOCITY —WATER CRAFT LAW OF OHIO. 

The act of the legislature of the State of Ohio, entitled ‘ An act providing for the collec- 
tion of claims against steamboats, and other water craft, and authorizing proceedings against 
the same by name,”’ passed February 26, 1840, confers no lien in favor of the description of 
persons therein mentioned; and, consequently, such persons having claims against a vessel 
which has been sold under a decree of a District Court of the United States in an Admiralty 
suit in rem, are not entitled to payment out of the surplus proceeds of the sale of such ves- 
sel. Query, whether, if the act gave alien, it could be enforced out of the state of Ohio. 





NOTICES OF NEW BOOKS. 


Dean’s Mepicat Jurisprupence. Priaciples of Medical Jurisprudence, designed for the 
professions of Law and Medicine. By Amos Dean, Counsellor at Law, and Professor of 
Medical Jurisprudence in the Albany Medical College. Albany: Gould, Banks & Gould, 
475 Broadway, New York. Banks, Gould & Co., 144 Nassau street. 1850. 


We have received this book from the publishers, through Messrs. H. W. Derby & Co. It 
is a volume of 664 pages; and from the examination we have been able to give it, we think 
it the best text-book there is upon the subject. It has the rare and very great merit of con- 
densation, oecupying not much more than half the space of Beck, or Chitty, and yet ifeating 
of each subject as fully as either of those authors. We would especially commend the chapter 
on Insanity, as containing the best summary we have seen. We cannot, however, agree 
with the author in regard to Moral Insanity. Although he only follows the lead of other 
eminent writers, we think the whole doctrine most pernicious in its effect upon criminal 
jurisprudence. It virtually makes wickedness an excuse for crime. 
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New York Copes or Civiz anp CriminaL Procepure.— We are under obligations to 
the Honorable Daviy Duptey Freep, one of the Commissioners, for copies of these two 
codes, now completed. We have now neither time nor space to notice them as they deserve. 
But, upon a hasty examination, we hazard the opinion that, when these great experiments 
shall have been fairly tested, and some unavoidable errors and omissions corrected and sup- 
plied, the people of the state of New York will have reason to, number these commissioners 
among her greatest benefactors. When shall we be thus emancipated from arbitrary and 
unmeaning technicalities ? 





SUMMARY. 


JUDGE STORY AND THE LAW SCHOOL AT CAMBRIDGE, 


We are indebted to Charles Sumner, Esq., for a copy of his valuable’ report to the Over- 
seers of Harvard College, upon the condition of the Law School. There is much in it which 
is worthy of attention. But we have been particularly struck with the recital of the emi- 
nent services rendered to the Law School by the late lamented Mr. Justice Story. The fol- 
lowing passage contains a merited tribute to this distinguished jurist : 


“Tn reviewing the history of the School, the Committee, while remembering with grateful 
regard all its instructors, pause with veneration before the long and important labors of 
Story. In the meridian of his fame as a judge, he becamé a practical teacher of jurispru- 
dence, and lent to the University the luster of Shih name. The Dane Professorship, through 
him, has acquired a renown which places it on the same elevation with the Vinerian Pro- 
fessorship at Oxford, to which we are indebted for the Commentaries of Sir William Black- 
stone. These ‘twin stars’’ shine each in different hemispheres, but with rival glories. Nor 
is this the only parallel; for Viner, like our Dane, endowed the professorship, which bears 
his name, from the profits of his immense Abridgment of the Law. In the performance of 
his duties, Professor Story prepared and published the most important series of juridical 
works which have appeared in the English language in our age, embracing a comprehensive 
treatise on the Constitution of the United States, a masterly exposition of that = of in- 
ternational law known as the Conflict of Laws, and Commentaries on Equity Jurisprudence, 
Equity Pleading, and various branches of Commercial Law. 

“The character of his labors, and their influence upon the School, will ap r from an 
interesting passage in his last will and testament, bearing date January 2, 1842. After be- 
queathing to the University several valuable pictures, busts, and books, he proceeds as fol- 
lows: ‘I ask the President and Fellows of Harvard College to accept them as memorials of 
my reverence and respect for that venerable institution at which I received my education. I 
hope it may not be improper for me here to add, that I have devoted myself as Dane Profes- 
sor for the last thirteen years to the labors and duties of instruction in the Law School, and 
have always performed equal duties and to an equal amount with my excellent colleagues, 
Mr. Professor Ashmun and Mr. Professor Greenleaf, in the Law School. When I came to 
Cambridge, and undertook the duties of my professorship, there had not been a single law 
student there for the preceding year. There was no law library, but a few old and imperfect 
books being there. The students have since increased to a large number, and, for six years 
past, have exceeded one hundred a year. The Law Library now contains about six thousand 
volumes, whose value cannot be deemed less than twenty-five thousand dollars. My own 
salary has constantly remained limited to one thousand dollars—a little more than the in- 
terest of Mr. Dane’s donation. I have never asked or desired an increase thereof, as I was 
receiving a suitable salary as a Judge of the Supreme Court of the United States; while 


my colleagues have very properly received a much larger sum, and of late years more than. 


double my own. Under these circumstances, I can not but feel that I have contributed 
toward the advancement of the Law School a sum out of my earnings, which, with my mod- 
erate means, will be thought to absolve me from making, what otherwise I certainly should 
do, a pecuniary legacy to Harvard College, for the general advancement of literature and 
learning therein.’ ”’ $33 

It ap from the books of the Treasurer, that the sums received from students in the 
Law School, during the sixteen years of his professorship, amounted to $105,000. Of this 
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sum,|only $47,200 were spent in salaries and other current expenses of the School. The 
balance amounting to $57,200, is represented by the following items, viz : 


— purchased for the Library and for students, including about $1,950 for 





inding, and deducting the amount received for books sold, - - - $29.000 

For the enlargement of the Hall, containing the library and lecture-rooms, 1844-5, 12.700 
The Fund remaining to the credit of the School in August, 1845, - - - 15500 
é $57,200 


Thus it appears that the Law School, at the time of Professor Story’s death, actually possessed, 
independent of the somewhat scanty donations of Mr. Royall and Mr. Dane, funds and other 
property, including a large library and a commodious edifice, amounting to upward of fi/ty- 
seven thousand dollars, all of which had been earned during Professor Story’s term of ser- 
vice. As he declined, during all this time, to receive a larger annual salary than $1,000, 
and as his high character and the attraction of his name doubtless contributed to swell the 
income of the School, it will be evident that a considerable portion of this large sum may 
justly be regarded as the fruit of his bountiful labors contributed to the University. 

The Committee, while calling attention in this way to the extent of the pecuniary bene- 
faction which the Law School has received from Professor Story, have felt it their duty to 
urge upon the Government of the University the ey of recognizing this in some suit- 
able form. The name of Royall, attached to one of the professorships, keeps alive the mem- 
ory of his early beneficence. The name of Dane, attached to the professorship on which 
Story taught, and sometimes to the edifice, containing the library and lecture-rooms, and 
also to the Law School itself, attests, with triple academic voice, a well-rewarded donation. 
But the contributions of Royall and Dane combined—important as they have been, and 
justly worthy of honorable mention—do not equal what has been contributed by Story. 
At the present moment, Story must be regarded as the largest pecuniary benefactor of the 
Law School, and one of the largest pecuniary benefactors of the University. In this respect 
he stunds before Hollis, Alford, Boylston, Hersey, Bowdoin, Erving, Eliot, Smith, M’Lean, 
Perkins, and Fisher. His contributions have this additional peculiarity, that they were 
muniticently afforded,— from his daily earnings — not after death, but during his own life; 
so that he became, as it were, the executor of his own will. In justice to the dead, as an 
example to the living, and in conformity with established usage, the University should enroll 
his name among its founders, and inscribe it, in some fit manner, upon the School which he 
has helped to rear.—Monthly Law Rep. 


| 
| COURTS OF CONCILIATION. 


A Correspondent of a Southern paper, gives the following preamble and extract, of the 
ordinance of the late King Christian VII, of Denmark, by which “ Courts of Conciliation’ 
or “ neiling Commissions” are established for the Danish West Indies. Such Courts 
do nyt inerease the income of lawyers, but we are free to say, that, after having resided on 
the spot, we saw much in the practical operations of these Courts to recommend them. 

‘‘ Whereas it is incumbent on us, to prevent as far as possible unnecessary and expensive 
lawsuits between our beloved and faithful subjects, by the mterposition of mediators to effect 
an amicable adjustment between the price: sa rties; and having experienced that the 
Reconciling Commission established in our West India Islands in consequence of the ordi- 
nance of the 31st of March, 1755, hath not had the desired effect, we have determined to 
establish a Reconciling Commission in the West Indies, on the same footing that it now 
stands in our kingdom in Europe, by our late ordinance for that purpose, the good effect of 
which hath answered our paternal intention; wherefore, we decree as follows :’’ 

Sec. 1. In every jusisdiction, there shall be a Reconciling Commission for the amicable 
adjustment of disputes. 

See. 2. The ruling power of St. Croix and of St. Thomas shall propose four or six of 
the most respectable, intelligent, and honest men of the district, from whom the burghers 
and inhabitants shall by vote choose two as Reconciling Commissioners, who are bound to 
accept the office, and conduct it for three pes unless they have a lawsuit or well-founded 
reason to excuse them. Both shall not be discharged at the same time. Lawyers are not to 
be chosen as Reconciling Commissioners. 

Sec. 5. The members, on taking their seats in the Commission, swear “to exert all the 
means in their power to promote an amicable adjustment between the parties, in every case 
that shall be brought ebore the said Commission, and endeavor zealously and honestly to 
effect it, to the best of their judgment,” 
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Sec. 6. It is enjoined on the members of the government to use their influence in favor 
of the institution, and to take a seat there when official duty will permit, “in order to pro- 
mote harmony between the parties at variance.” 

Sec. 7. The Judges of ‘-a Polity Court, Maritime Court, Special Court, and Court of 
Petty Debts,”’ shall themselves endeavor to reconcile the parties. 

Sec. 8. The Governor General, or the government of St. Croix, and the commandant of 
St. ‘Thomas, as magistrates, are to endeavor to reconcile the parties at variance. 

Sec. 9. All civil causes in general, whether concerning property, rights, debts, or any- 
thing else, shall be subject to the Reconciling Commission, except (1) suits respecting bills of 
exchange ; (2) demands in dealings, bankrupt estates, or estates under the administration of 
trustees—because there are no law expenses in such cases in the first instance. 

Sec. 18. The Reconciling Commission shall assemble once a week. 

Sec. 20. Those who have anything to lay before the Commission, shall previously notify it, 
either verbally or by writing. 

Sec. 24. Each party, when summoned, shall personally appear before the Commissioners, 
unless he can render a justifiable excuse; and in that case, the absentee may send a good 
man in his place, empowered to treat for, and reconcile the cause; ‘‘ but it is expressly for- 
bidden to take with you, or send in your slead, a lawyer to act in the Reconciling Com- 
mission.”’ 

Sec. 25. Whoever shall be summoned to hear proposals for reconciliation, and shall refuse 
to attend, or to give good and sufficient reasons for not attending, shall be condemned to 
pay his adversary the expenses of the suit, should the cause be decided by a process at law. 

Sec. 26. The Reconciling Commission shall be held in a private room. 

Sec. 27. If an arrangement be not made, nothing in writing from the Commission to be 
granted, except an attest when the complaint is returned to the plaintiff that it could not 
effect an amicable reconciliation. 

Sec. 31. All causes brought before the Reconciling Commission to be closed and sealed 
within eight days, and not remain longer without the consent of both parties. 

Sec. 35. No cause (with a few specified exceptions) shall be received or entered into any 
court of justice, unless the plaintiff proves, by a certificate from the Reconciling Commis- 
sion, that an arrangement with his opponent had been attempted but not obtained. 

Sec. 39. A Commissioner who has labored with unremitted zeal and activity for eight 
years, ‘we will distinguish as a worthy man and member of society, conferring on him a 
suitable rank or other mark of our approbation.” 

Sec. 40. The Reconciling Commissioners and the Recorder shall receive a reward for their 
trouble when they effect an amicable adjustment—otherwise nothing. —Jfonthly Law Re- 
porter. 


DISCREDITING ONE'S OWN WITNESS. 


Whether a party in a cause may discredit his own witness, is a question which is not yet 
clearly determined. It is certain that general evidence of bad character is not admissible for 
such a purpose. After producing a witness, the party who calls him may not show him to be 
of such a general bad character as would render him of unworthy credit. ‘This would 
enable him to destroy the witness if he spoke against him, and to make him a good witness if 
he spoke for him, with the means in his hand of destroying his credit if he spoke against 
him:”’ Bull. N. P. 297. 

But if a witness state facts adverse to the interest of the party calling him, that party may 
call another witness to disprove those facts, as such facts are evidence in the cause; and the 
discredit of the witness in such case is nota direct. but only the incidental or collatteral 
effect produced by the opposing testimony: Bull. N. P. 297; Alexander vy. Gibson, 2 
Camp. 556; Richardson vy. Allan,2 Stark, 334; Bradley v. Ricardo, 8 Bing. 59; Lowe 
v. Joliffe, 1 Bl. R. 365; Pike v. Badmering, 2 Str. 1096a; Friedlander y. The London 
Assurance Company, 4B. & Ad. 193. 

The result of this contradiction, as to matters of fact, is to leave the whole evidence to 
the jury, who may adopt such part as appears to them worthy of credit. 

e conflict of judicial opinion, however, has arisen with regard to the power of a party to 
contradict his own witness, who has given testimony against him, by showing that ire wit- 
ness has formerly made a statement inconsistent with that which he now offers to the jury. 

On the trial of Warren Hastings, the opinion of the judges was taken by the House of 
Lords on this point, and it was in these terms: ‘‘ That where a witness, produced and exam- 
ined in a criminal proceeding by a pzosecutor, disclaims all knowledge of any matter so 
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interrogated, it is not competent for such prosecutor to pursue such examination, by pro- 
posing a question containing the particulars of an answer supposed to have been made by 
such witness before a committee of the House of Commons, or in any other place, and by 
demanding of him whether the particulars so suggested were not the auswers he had so 
made ;:”’ Journ. Dom. Proc., 10th April, 1788. 

This decision, as Mr. Phillips observes, goes too far; there is express authority for a modi- 
fication of the rule, at least to a certain extent, namely, to allow a party to propose such a 
question to the witness, and to receive his answer, although, if the answer is unfavorable, it 
may be held to be conclusive: 2 Ph. Ev. 452. 

There are cases which appear to show that depositions and answers in chancery may be 
used by a party to contradict his own witness; but these may be supported upon the ground, 
that statements made upon oath in a judicial proceeding, are of so solemn a nature, that they 
may fairly be adduced to counterbalance subsequent testimony by the same witness, upon his 
oath, in a subsequent judicial proceeding: See Rex v. Olroyd, Russ. & R.,C. C. 88; Ewer v. 
Ambrose, 3 B. & Cr. 749. They are certainly very different from the contradiction of a 
witness by another witness, called by the same party to depose to conversations, and are not 
open to the same objections on the ground of collusion. Evidence, however, has been re- 
ceived of such statements: Bernasconi v. Fairbrother, cited in Wright v. Beckett. 1 Man. 
& R. 414; Dunn v. Aslett, 2 Moo. & R. 122. In Wright v. Beckett, the judges differed 
in opinion on this subject ; and on two other occasions, Parke, B., and Erskine, J., refused to 
receive evidence of such contradictory statements : Holdsworth v. The Mayor of Dartmouth 
- others, 2 Moo. & R. 153; Rex v. Ball, 8 Car. & P. 745; and see Rex v. Farr, 

d. 768. 

With regard to the expediency of admitting such evidence, we refer the reader to Mr. 
Phillips’s works on Evidenee, vol. 2, pp. 450, 463, where the arguments pro and con are 
clearly and ably stated. The admissibility of the evidence of the plaintiff and the detend- 
ant in a cause, would often obviate the necessity of calling a witness, who may prove to be 
hostile to the party by whom he is produced.—London Jurist. ‘ 


STUDY OF THE LAW— JOHN C. CALHOUN’S LETTER. 


The following letter from the Hon. John C. Calhoun toa student of the Ballston Law 
School, is one of the last private letters of that great man, and therefore possesses interest : 


Wasuineton, January 20, 1850. 


My Dear B.—Yours of the 10th inst., was duly received. Iam happy to know that you 
are so well satisfied with the plan of the institution and the advantages you there enjoy for 
rapid improvement, not only in the acquisition of legal knowledge, but in a familiarity with 
the details of the practice, and with the important matter of extempore speaking. I regard this 
latter as one of the most essential features of the institution. Could I have enjoyed, in my 
preparatory course, as you say you do, the opportunity of “drilling every day ”’ in this great 
art, ‘under constant and competent instruction,’ I have no doubt that I should have been, 
in all the practical requisites of success, ten years in advance of what I was when I entered 
the profession. I well remember, when connected with the Law School at Litchfield, Con- 
necticut, the need we all felt of some advantage in speaking. And we used often to resort 
to the woods, far away from human hearing, to practise by ourselves this great and important 
art; but it soon tired, and was given up. 

This constant poe before so large a number of your fellow students, who must, of 
course, be critical hearers, if it does nothing more than wear away your natural diffidence, 
and inspire you with self-confidence, must, in the end, be exceedingly valuable. I shall 
never forget the painful, the indescribable embarrassment under which I labored in the 
delivery of my ‘maiden speech.”’ an embarrassment which it required years of practice to 
overcome. Fail not, then, my dear B., to improve your present privileges. With you now 
is the spring season of life. You are forming habits which you will carry with you to te 
grave. Be systematic and punctual in the performance of sl ied duties. And remember 
that the profession you have chosen imposes, as a condition precedent to success, the necessity 
for constant and arduous labor. In it there is no disguising of one’s capacities or merits. 
The physician’s art is concealed. and by flippant technicalities, and an air of professional wis- 
dom, he may produce the belief that he is what he is not. The clergyman has time, a choice 
of subjects, anda world of other men’s thoughts to aid him in his preparations for the pulpit. 
But the lawyer, whether in the office, or before a court and jury, can assume nothing which 
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he does not possess. His legal opinions are soon to be tested by the severest ordeal, and his 
wers as an advocate must be real, or they will avail him nothing. 

And I would also have you remember, that in your profession you will be beset with con- 
stant temptations to swerve from the high standard of moral integrity. ‘The very obliga- 
tions of the lawyer to defend his client, right or wrong, tend to familiarize him with error, 
and to blunt his natural abhorrence of depravity. And by obligations, I mean such only as 
would lead him to seek the great ends of justice. Beyond this, even though it should result 
in your own aggrandizement, I would not have you put forth a single exertion. In the 
defense of one whom you believe to be guilty, proceed no further than is necessary to elicit 
the truth by an even balance of testimony. It isa fearful thing to encourage crime, even 
though it be in the way of professional defense. But I must close. It pleases me much to 
learn that you are so happy, and doing so well. Remember me to George, and tell him 


Nelly sends her compliments. 
Your affectionate friend, 
J.C. CALHOUN. 


BAIL— WOMAN — BREACH OF PROMISE. 

New York Court or Common Pxieas.—Special Term—before Judge Daly—Action for 
alledged breach of promise of marriage—Herman Siefke v. Diana Tappey.—This case was 
alluded to a few days since, when, on motion of Mr. R. Ten Broeck, for plaintiff, the court 
granted an order for the arrest and holding to bail (or in default thereof to be imprisoned) of 
Miss T. Her brother became her surety to answer the complaint. Motion was made yes- 
terday by Mr. John A. Weeks, counsel on behalf of Miss T., that the order of arrest be 
vacated. 

The parties, we understand, are Germans. Mr. S. a man of about 25, keeping a grocery 
store, and Miss T. a minor, engaged as a seamstress in a gentleman’s family. Since the 
commencement of the suit, Mr. George Brown, on motion of counsel, has been appointed her 
guardian, she being a minor, to defend, in her behalf, the suit. 

The amended Code defines the classes of cases, in civil actions, in which parties can be 
held to bail—among them, breach of promise of marriage — but in a section almost imme- 
diately sueceeding it, says, no female shall be held to bail except for a wilful injury to per- 
son, character, or property. The affidavit in the complaint of plaintiff charges that the said 
Diana wilfully broke her contract, causing to him great agony of mind, unfitting him for 
business for a week, and so affecting him since as to affect his business seriously, and causing 
injury to him, ete. 

Mr. Weeks, on the motion to vacate the order to hold to bail, alluded to the short ac- 
quaintance (only two days) of the parties, as shown by complainant’s affidavit, before the 
alledged promise of marriage on the part of Miss T. Mr. W. placed his motion on two 
grounds — First, that the Revised Statutes, 428, says no female shall be arrested on contract, 
and the Codifiers, in their notes, say they have adopted the existing statutes in that respect. 
The Code says no female shall be arrested except for wilful injury of person, character, or 
property —that marriage, by the laws of this state, is a civil contract, and, therefore, it does 
not come within the rule of wilful injury to personal character or property. 

Second, That Miss T. being a minor, can not be held to bail for breach of contract of mar- 
riage. This is shown in the case, Hunt v. Pease, 5 Cowan, 575, in which infants may inter- 
marry. A male at the age of sixteen, and the other sex at fourteen, the general principle is 
against the liability of the infant. The contract of marriage by an infant is not void, but 
voidable. An infant may have an action against an adult, but not an adult against an infant. 
This latter principle was held in Willard v. Starr, 7 Cowan. 

Mr. W. contended that marriage being a mere civil contract, did not come within the rule 
held down for holding to bail, and that the order should be vacated. 

Mr. Ten Broeck, for plaintiff contended that the order to hold to bail was correct. It is 
one of the cases named with that view in the code, and should, if any case ever was, be car- 
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ried into effect. It is known how much injury is oftentimes caused by men being slighted 
in this way, their feelings and affections sported with, and they driven frequently to suicide. 
Suppose, said the counsel, the complainant had committed suicide in consequence of the 
state of mind in which this threw him. The case comes within the statute is wilful injury 
to property from the fact, that an interest in the suit for breach of contract is property, and 
the court in reference to the section, that for breach of promise of marriage, a party be held 
to bail, should so construe the section defining the rule on which females may be held to bail, 
As to the point that an infant can not be sued for violation of the marriage contract, as it 
can not on any other contract, the point does not belong to this part of the case, but the 
proof of minority must be left to the trial of the cause. On the application for the appoint- 
ment of a guardian, it was stated that Miss TT. was twenty years and eleven months old, 
which comes pretty close to being of age. The counsel contended that the order should not 
be disturbed. 

Mr. Weeks, in reply, stated that he would not avail himself of the question of minority, 
but place the motion on the broad ground that a contract of marriage is synonymous with 
any other civil coutract, and that a female, for refusing to contract, can not be arrested and 
held to bail. He would say nothing of the merits of this case, how this poor girl was to be 
arrested and carried to Eldridge street jail, and there compelled, under such circumstances, 
to a disgracefui and unhappy marriage —all this he has left to come before another tribunal. 
As to injury to mind arising from this refusal, the same might be said when a person fails to 
pay a promissory note, which, oftentimes, in fact, causes real injury. All I ask, said the 
counsel, is, this order to be vacated and the order discharged, and if the counsel chooses, 
after that to proceed against an infant, I do not think he will gain very much on that or on 
the merits. 

Judge Daly, in rendering the decision, said he had no hesitation in the belief that the 
statute intended that a female should not be arrested for breach of promise of marriage; were 
it intended she should be, it would have stated the fact in connection with the words wil- 
ful injury to person, character, or property. As to the idea of there being property in the 
suit which has become injured to include the idea, that cannot be the intention, it must be 
something tangible, for the wrongful taking or withholding, or injury, to some kind of pro- 
perty as defined in the previous sections, and for which actions of tort can be brought. 
The order for holding to bail must be vacated, and it is accordingly discharged, but without 
costs. 

[The suit for damages, of course, can proceed, but only as in an ordinary breach of con- 
tract or debt. A male over the age of 21 can be arrested and held to bail on a charge of the 
kind to answer trial, but a female cannot be so arrested.—Ladies properly are exempt from 
imprisonment for this cause, while the Lords of Creation are bound to look out how they 


make promises and not perform them. ] 


SALARY—OPERA—FINE-—ILLNESS. 


Marine Court or New Yorxk— Rossi Corsi v. Max Mareizek.—Suit to recover a 
balance of $100 due for the services of the plaintiff and his wife as artists at the Italian Op- 
era. Payment for all services except during the last two weeks of the engagement was ad- 
mitted. Defendant proved that plaintiff had not performed a part assigned him at a Concert 
on the 23d of February, and claimed a forfeiture of $100 under the articles of engagement. 
Plaintiff gave evidence tending to show that he was ill on that occasion. Defendant insisted 
that by the terms of the engagement illness must be proved by the physician of the company, 
and that the plaintiff was bound in all cases to give notice of illness before 1 P. M. that the 
performance might be changed. The Court made the following decision : 
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The plaintiff made good his claim for a half months’ salary of himself and wife, due on 
the first of May last, which by the terms of the agreement with defendant was $150, but 
which he admitted had by a subsequent arrangement been reduced to $100. The defendant 
claims a deduction from that salary of $100 for a fine incurred by plaintiff at a concert on 
the 23d of February, at which he was appointed to perform under an article of the 5th sec- 
tion of the rules and regulations referred to in the agreement. Defendant also objected that 
plaintiff had not given notice of his sickness before 1 P. M. of the day which defendant con- 
tends he was bound to do under one of the regulations of the Opera Company commonly in 
use. To this it may be objected — Ist, that there is no forfeit specified for that; 2d, no 
sufficient proof of such regulations as to this Company. 

To meet this nonattendance, plaintiff proved by his physician, who attended him fora 
year, and who is an M. D., that he was at the time laboring under an external affection of 
the throat, from which, for a period of four or five days, he could not make any great exer- 
tion of voice without being subjected to extreme pain. Defendant insisted that by the first 
section of the Regulations, proof of such disability could only be made by the Doctor ap- 
pointed by the Director. 

I feel the force of the remark made by defendant’s counsel, that it is indispensable to the 
successful conducting of such an institution as the Opera Company, that strict discipline 
should be maintained, and I am disposed to maintain a rigid adherence to the rules and reg- 
ulations, and to uphold the infliction of the penalties when they are violated; but I feet 
bound to regard the rule of evidence which requires in all cases of penalty or forfeiture, 
strict proof of its being incurred. The objection to the evidence of the attending physician, 
who is a regular M. D., is ¢echninal and strict, and before defendant can avail himself of it 
he must show that he has fully complied with what was to be done on his part. The rule is 
in these words, ‘‘ sickness must be proved by the doctor appointed by the director.”” Now 
though it is proved that there was a notice posted up in the Opera House, that Dr. Quiun 
was appointed by the director, yet i¢ has not been found in this trial that Dr. Quinn was 
a doctor, or that he had taken a degree as doctor of medicine or that he was authorized by 
the Medical Society, or had a regular license to practice, which I think was necessary in order 
to constitute him a doctor, so as to show a regular appointment under the rule, and which I 
do not feel at liberty in such a case to supply by inference. As far as there is evidence on 
that subject, it went to show that Dr. Quinn practiced upon principles of homepathy, and 
that such practitioners are not recognized by the faculty of medicine, nor by a majority of 
the public as regular practitioners. Under these circumstances, I am of opinion that de- 
fendant was authorized to make proof of his sickness by his attending physician, and as such 
proof was made to my satisfaction I think the defendant is not subject to the fine. I there- 
fore give judgment for the plaintiff for $100 — with costs. 

For plaintiff, Richard Emmett; for defendant, W. C. Russel. 


NEGLIGENCE—WATCHING IN STORE. 


Before Judge Oakley, of New York, Edward Dennis, and Frances Ann, his wife, v 
T. § J. Davenport—Mrs. D. (a young, respectable appearing woman), went to the crockery 
store of Messrs. Davenport, in Washington street, between Cortland and Dey streets, one 
day in June last, to purchase some crockery ware. One of the Messrs. Davenport waited 
upon her. On her following him toward the rear of the store, whither he went to get the 
goods she wanted, Mrs. D. fell through a hatchway in the floor, which, unobserved by her, 
was open into the cellar, whereby one of her legs was broken, and she was much hurt and 
injured. She was conveyed to her home, and sick for some weeks. It is charged that 
Messrs. D. exercised gross negligence in permitting the trap door to be open. Action is 
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brought to recover $250, expense of sickness, &e. and $10,000 damages. Mrs. D. was 
enciente at the time, her child being born about three months afterward. 

Mr. Dennis, at the time, was a clerk to Mr. Isaac Newton, on a small salary, and Mr. D. 
it was said, assisted in their support, by sewing, which, in consequence of this fall, they were 
deprived the benefit of, &c. 

For defense it was averred that being a wholesale store, and not a retail, Mrs. D. for latter, 
had no right to be there —that the hatehway was so conspicuous (it was about half way down 
the store) that any person exercising ordinary care would observe and avoid it, and that de- 
fendants were not liable, however much they regretted the circumstance. It was shown that 
three or four other persons had fallen down at former times, but none of them seriously 
injured. 

Mr. Cochran, in summing up for defense, referred to a ease in 5 Denis, 264, being an 
action against the Tonawanda Railroad Company, to recover for cattle which had strayed from 
the enclosure, got on the railroad, and were killed, and other cases, to show that where there 
is negligence by plaintiff, he cannot recover, although there may also be negligence on the 
part of a defendant. He also contended that the steps in front of the scuttle rendered it safe. 

It was shown, in testimony, that Messrs. D. were in the habit of selling at retail as well 
as wholesale. 

The Court, in its charge, held that being a store for the sale of goods to the public, Mrs. 
D. had a right to be there, and it was the duty of defendants to see that there was no obstruc- 
tions or anything by which to produce injury; and that if they were guilty of negligence, 
they were liable for damages, unless the obstruction complained of was so evident that there 
was gross negligence on the part of plaintiff im not avoiding it, in which case the defendants 
would not be liable. Verdict for plaintiff, $250. 





Bain.— New York Common Prieas.— Unfounded Representations on Purchasing Pro- 
perty.— Cornelius Van Wyck v. James Jones.— This case is important in connection with 
the right to arrest and hold to bail on contract where an allegation of breach of good faith is 
alledged in making the contract, and whether the inquiry as to the alledged misrepresenta- 
tion can be deferred to the time of trial, as in the case of Tort, or it can be met and refuted, 
if the defendant is enabled to do so, forthwith, by counter affidavits. Mr. Taggard. for plain. 
tiff, holding for former principle, and Mr. Stoughton for latter. The judge held that in 
case of contract, allegations of misrepresentation, &¢., by which the party can be held to bail 
may be inquired into forthwith. The plaintiff is an extensive oil dealer in Fletcher street, 
and Mr. J. bought of him a quantity of oil casks, alledging he was in good circumstances, 
&ec., which was not, it is contended, the case. The court did not consider the counter affi- 
davits sufficient, and the motion to vacate order was not granted. 


Nuisance — CnHoLera — Destruction oF Curese.—The New York Correspondent of 
of the Philadelphia Inquirer, in one of his recent letters, says : 

A law suit involving a new and very ae principle was decided here to-day. Dtring 
the prevalence of the cholera in this city last summer, the city authorities entered the store 
of one of our provision dealers, seized a meg d of cheese and threw it into the river, on the 

und that it was a public nuisance — that it emitted an offensive effluvia. is proceed- 


ing was done at the instance of the City Inspector. The plaintiff contended that, notwith- 
standing its odor, the cheese was good and sound, and also, that he was offered two and six- 
pence three shillings per pound for it. The jury returned a sealed verdict, this morning, 
against the Corporation for the full amount of claimed by the plaintiff. I am in- 
formed that this is but one of a great many of similar suits against the Corporation for the 
acts of its agents during the cholera season, and the results will no doubt encourage others to 
commence proceedings against them. 











